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 The Civil Rights Division (CRD) of BOLI enforces laws 
granting individuals equal access to jobs, career 
schools, promotions, and a work environment free 
from discrimination and harassment. These laws 
ensure that workers' jobs are protected when they 
report worksite safety violations, use family leave or 
invoke the Workers’ Compensation system. Any 
person claiming to be harmed by unlawful 
discrimination in employment, housing, public 
accommodations or career schools may file a 
complaint with CRD.  

 



 Total Cases = 1836 (2015) 
 Disability 35% 
 Sex and Sexual Harassment 12% (7% + 5%) 
 Age 12% 
 Race 11% 
 Whistleblowing 10% 
 Reporting Health and Safety Hazards 7% 
 Injured Worker 6% 
 OFLA retaliation 3% 
 All other classes 7% (Sexual Orientation, Retaliation, 

National Origin, Maternity, Family Relationship, Gender 
Identity, etc.).   





Definitions 

Complainant/Plaintiff: The employee or customer alleging the 

discriminatory act. 

Respondent/Defendant: The employer or place of business alleged to 

have committed the discriminatory act. 

Complaint:  A written statement by Complainant alleging Respondent 

has discriminated against Complainant.    

Comparator: A similarly situated employee that is or is not of the same 

protected class as the complainant that is treated the same or differently 

depending on the circumstances. 

 

 



Investigative Process 
Summary  

1. Intake- The Complaint is sent to Complainant to be signed and notarized.  Complaints may be 

filed through BOLI’s intake process or submitted by an Attorney. The signed Complaint is 

received and filed.   

2. Notice- The parties are notified of the Complaint and a response is requested from the 

Respondent. 

3. Interview- The Complainant is interviewed and provided the opportunity to provide evidence 

in the form of witness, documents, comparators, or other evidence. 

4. Investigation-  Based on the interview and the response the investigator may request additional 

information from the parties, interview witnesses, or facilitate settlement. 

5. Disposition–  Base on the investigation, the investigator will recommend dismissal or the 

issuance of a notice of substantial evidence finding a violation. 

6. Resolution- BOLI will attempt conciliation, conduct a formal administrative hearing, or 

administratively close the case. 

 



Filing through BOLI’s intake process.  

  

Attorney drafted Complaints.  

 

Complaints filed by nongovernmental entities.  

 

 

 

 



 BOLI has work-share agreements with the Equal 
Employment Opportunity Commission (EEOC) and 
the Occupational Safety and Health Administration 
(OSHA).   

 The Division may investigate Complaints on behalf of 
the EEOC and OSHA.  



 OAR 839-003-0005(4). The formal complaint is mailed to 
the Complainant for review. The formal complaint is 
considered verified and filed on the date CRD receives a 
signed and notarized copy of the complaint. 

 Once the Complaint is filed, notification is sent to both 
parties.  With this notification letter, the Respondent also 
receives a copy of the complaint and a letter requesting a 
brief position statement responding to the allegations in 
the complaint.  

 The Complaint can be amended at any time during the 
investigation to name any additional Respondents or 
Aiders and Abettors.  An amended Complaint will be sent 
to all of the named parties. 



 All cases are initially screened to expedite the disposition of 
less meritorious cases so that BOLI resources can focus on 
cases that are more likely to required further investigation.     
 

 Cases that fall under this category may either be dismissed 
immediately with the right to sue being issued to the 
Complainant, or may be referred to an Investigator to 
determine if a full investigation is warranted.  
 

 Cases in this category do not require a position statement 
from the Respondent unless the Investigator determines 
the case merits further investigation, in which case, CRD 
will send notice to the Respondent that a position 
statement is required. 
 



 The position statement is the employer’s opportunity to 
answer the allegations and to present evidence in defense 
of its actions.   
 

 Failure to provide a response may result in a finding based 
only on the information provided by the Complainant. 
 

 It is in the employer’s best interest to respond to the 
allegations of discrimination promptly and thoroughly.   
 

 Information provided by the employer is sometimes 
sufficient to refute the allegations in the complaint and the 
case will be dismissed.  



 The Respondent is required to submit the requested 
information to CRD within 14 days. The position 
statement is the Respondent's initial opportunity to 
answer the allegations made against it and to present 
evidence in defense of its actions.  

 The Respondent may request an extension of time in 
which to respond, however, typically no more than 14 
days is granted.  

 The Respondent may contact the investigator to clarify 
the allegations made in the Complaint. 



The Civil Rights Division uses a substantial evidence 
standard, which is evidence that a reasonable person would  
accept as sufficient to support the following elements. 

1. The respondent meets the statutory definition in ORS 
659A.001(10) and OAR 839-005-0003(12). 

2. The complainant is a member of a protected class;  

3. The complainant was harmed by an action of the 
respondent; and  

4. The complainant's protected class was the motivating 
factor for the respondent's action. 

 Specific Intent Theory 
 Different of Unequal Treatment Theory 



Discrimination Theories 

Specific Intent Theory:  Knowingly and 

purposefully discriminates against an 

individual because of that individual's 

membership in a protected class. 

Different or Unequal Treatment Theory:  

Treating members of a protected class 

different that individuals that are not 

members of the protected class unless there 

is a legitimate non-discriminatory reason. 

The legitimate non-discriminatory reason 

cannot be a pretext and the Respondent 

cannot have a mixed motive.   

 

 

 



 Terminating or laying off an employee because of their 
membership in a protected class. 

 Subjecting an employee to different privileges, terms, and 
conditions of employment because of their membership in 
a protected class. 

 Subjecting an employee to harassment based on their 
membership in a protected class.  
 Harassment is conduct that is sufficiently severe or pervasive 

to have the purpose or effect of unreasonably interfering with 
an individual's work performance or creating an intimidating, 
hostile or offensive working environment; or  submission to 
such conduct is made either explicitly or implicitly a term or 
condition of employment; or submission to or rejection of 
such conduct is used as the basis for employment decisions 
affecting that individual.  
 

 
 



 Who Establishes:  The  Commissioner, Statutes, Rules,  
Legislature, Federal Partners, and Management. 

 Intake  
 Investigations 
 1.  Completed within 1 year of filing. 
 2.  75% of Investigations completed within 6 
 months of filing.  
 3.  75% of Initial interviews completed within 45  days 
 of filing. 
 4.  Strong Cause cases submitted within 3 months of 
 filing. 
    



 Willful Ignorance:  Claiming ignorance of a fact that a 
reasonable person in the circumstances would have 
known or observed.  

 Providing No Reason: Asserting at will employment. 

 Failing to state actual reason for termination:  
Terminating an employee for performance  or a bad 
acts that are pretext for terminating an employee for 
another bad act. 

 Character Assassination:  Attacking the character of 
the Complainant outside of the context of work 
performance or conduct. 



 Brief description of the nature of the business and 
number of employees. 

 A concise narrative of Complainant’s employment with 
Respondent, including positive and negative 
performance. 

 Responds to each of the  allegations in the Complaint 
with specific attention to the allegations that have 
occurred in the year preceding the complaint. 

 Identify other employees that were treated the same or 
differently than Complainant. 

 Include documents supporting relevant defenses. 

 



 Performance Evaluations 

 Medical Documentation- If relevant. 

 Relevant correspondence between Complainant and 
Respondent. 

 Internal Investigations of internal Complaints. 

 Contemporaneous communications between 
management employees supporting timeline provided 
in position statement. 

 Documents supporting an disciplinary actions taken 
and when the decision to take those actions occurred. 



 Rebut the allegations in the Complaint. 

 Provide the Respondent an opportunity to assert their 
version of events. 

 Provide the opportunity of Respondent to produce 
exculpatory evidence. 

 Provide the opportunity for Respondent to assert legal 
defenses. 



 Following the receipt of the position statement the 
Investigator will conduct an interview with 
Complainant using the questionnaire, Complaint and 
response to determine if Complainant can provide 
evidence supporting the allegations in the Complaint.  

 If Complainant is represented by an attorney they 
frequently will be present.  

 Complainant will be provided an opportunity to rebut 
Respondents’ stated reason for their actions. 



 At all times during the investigation Complainant bears the burden of proof. 

 

 After the initial Complainant interview, the Investigator will make a 
determination based upon the evidence provided by the Complainant, whether 
the case merits further investigation or should be dismissed. 

 

 In considering whether to dismiss the complaint or submit it for a full 
investigation, the Investigator examines the evidence offered by both the 
Complainant and the Respondent.  

 

 If the Investigator makes a recommendation that the case be dismissed for lack 
of evidence, the parties will be notified and the Complainant will be issued the 
right to sue notice.  

 

 Either party can propose conciliation at any point during the investigation.  



 If relevant documents are not included in the 
Response or provided by Complainant the investigator 
may issue a follow up request for documentation. 

 The request may be to Respondent, Complainant, or a 
third party. 

 The request may be formal (subpoena) or informal. 

 The request may ask Respondent to compile 
information. 

 There may be follow up requests. 

 



 Once the Investigator has sufficient information to make a 
recommendation they will submit the case to an 
Operations Manager. 

 Three Results:  Dismissal, Substantial Evidence, or 
Administrative Dismissal. 

 Dismissal - 90 day right to sue notice will be issued.  
Complainant may request a substantial weight review if co-
filed with EEOC. 

 Notice of Substantial Evidence – Case will remain open and 
be referred to Operations Manager for Conciliation.   90 
day right to sue notice will be issued upon one year filing  
anniversary date. 

  



 If the Investigator makes a Substantial Evidence Determination, a CRD 
Operations Manager will attempt to conciliate the case and will contact both 
the Complainant and the Respondent. 

 

  Settlement may include:  

 Reinstatement of employment  

 Neutral or positive letter of reference  

 Promotion  

 Removal of discipline from personnel file  

 Lost wages/benefits since termination of employment  

 Costs incurred because of loss of employment  

 Compensation for emotional distress  

 Interest  

 

 Settlement precludes Complainant from filing in court. 

 



 Referral to APU:  If Conciliation fails some cases will 
be forwarded for prosecution.  This may result in 
further investigation. 

 Withdrawal to State or Federal Court:  Complainant 
will retain an attorney and pursue case in Court.   

 Administrative Dismissal:  BOLI declines to pursue the 
matter beyond investigation.  


